Novenber 24, 2003

M. David Boback

| nvesti gat or

United States Departnent of Labor
Enmpl oynent Standards Adm nistration
Wage and Hour Division

P. 0. Box 50205

Honol ul u, Hawaii 96850

Dear M. Boback:

Re: Access to Maui County Personnel Records in Connection
with a "Wiistle Blower"” Investigation

This is in reply to your letter to the Ofice of Information
Practices ("OP") requesting an advisory opinion concerning the
U.S. Departnent of Labor's ("Departnent”) right to i nspect and
copy personnel records maintained by the County of Maui in
connection wth an investigation under title 33, section 1367,
United States Code, and title 29, subtitle A part 24, Code of
Federal Regul ati ons.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
County of Maui nust disclose otherw se confidential personnel
records of county enployees to the Departnment in connection with
a Departnent investigation under the whistle blower, or anti-
di scrimnation provisions of title 33, section 1367, United
States Code, and federal regul ations adopted thereunder.

BRI EF _ANSWER

The Ul PA provides that notw thstanding any provision to the
contrary each agency shall disclose "[g]overnnent records which
pursuant to federal |law or a statute of this State, are expressly
authorized to be disclosed to the person requesting access."
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Haw. Rev. Stat. § 92F-12(b)(2) (Supp. 1992) (enphasis added).

Title 29, subtitle A section 24.4(b), Code of Federal
Regul ati ons, provides that the Departnment may, as part of an
i nvestigation under title 33, section 1367, United States Code,
"enter and inspect such places and records (and nmake copi es
thereof), may question persons being proceeded agai nst and ot her
enpl oyees of the charged enpl oyer, and may require the production
of any docunentary or other evidence deened necessary to
determ ne whether a violation of the I aw invol ved has been
commtted. "

The United States Supreme Court and Suprene Court of the
State of Hawaii have noted that validly enacted federal
adm nistrative regul ati ons have a preenptive effect on state | aw
equal to that of federal statutes, and that federal regul ations
have the force of federal statutory |aw

Accordingly, we conclude that a "federal |aw' that expressly
aut hori zes the disclosure of governnment records to the person
requesting access for purposes of section 92F-12(b)(2), Hawaii
Revi sed Statutes, includes both federal statutes and regul ations
adopt ed by federal agencies when acting within the scope of their
congressional ly del egated authority.

Thus, we concl ude that under section 92F-12(b)(2), Hawaili
Revised Statutes, and title 29, subtitle A section 24.4, Code of
Federal Regul ations, the County of Maui nust permt the
Departnent to inspect and copy the personnel records of county
enpl oyees in connection wth an investigation conducted by the
Departnent under title 33, section 1367, United States Code, and
regul ati ons adopted thereunder.

FACTS

As we understand it, an individual enployed by the County of
Maui filed a conplaint wwth the Departnent alleging that the
County of Maui discrimnated against the enployee in violation of
section 1367 of the Federal Water Pollution Control Act, also
known as a "whistle blower” law. The individual who filed a
conplaint with your office ("Conplainant") was apparently
di sm ssed fromenpl oynent with the County of Mui, and had
provi ded testinony and other information to the U. S.
Environnmental Protection Agency concerning sewage and ot her
di scharges that occurred in the County of Maui
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Title 33, section 1367, United States Code, provides in
pertinent part:

No person shall fire, or in any other
way discrimnate against, or cause to be
fired or discrimnated agai nst, any enpl oyee
or any authorized representative of enployees
by reason of the fact that such enpl oyee or
representative has filed, instituted, or
caused to be filed or instituted any
proceedi ng under this chapter, or has
testified or is about to testify in any
proceeding resulting fromthe adm nistration
or enforcenent of the provisions of this
chapt er :

Any enpl oyee or a representative of
enpl oyees who believes that he has been fired
or otherw se discrimnated agai nst by any
person in violation of subsection (a) of this
section may, wthin thirty days after such
al l eged violation occurs, apply to the
Secretary of Labor for a review of such
firing or alleged discrimnation. A copy of
the application shall be sent to such person
who shall be the respondent. Upon receipt of
such application, the Secretary of Labor
shal | cause such investigation to be nade as
he deens appropriate . :

33 U.S.C. § 1367(a), (b) (1986).

Title 33, section 1362(5), United States Code, defines the
term"person" to include "a State, nunicipality, comm ssion, or
political subdivision of a State." As such, State and | ocal
governments are subject to the anti-discrimnation provisions of
title 33, section 1367(a), United States Code.

The Secretary of Labor has adopted regul ations which, in
part, inplenment the enpl oyee protection provisions of the Federal
Water Pollution Control Act, and set forth procedures "for the
expedi ti ous handling of conplaints by enployees, or persons
acting on their behalf, of discrimnatory action by enpl oyers.™

29 CF.R § 24.1(b) (1993). Title 29, subtitle A section 24.4,
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Code of Federal Regul ations, sets forth the follow ng provisions
relating to the investigation of conplaints filed under title 33,
section 1367(a), United States Code, and other federal statutes
prohi biting discrimnation agai nst enpl oyees:

§ 24.4 Investigations.

(a) Upon receipt of a conplaint under this
part, the Adm nistrator shall notify the
person naned in the conplaint, and the
appropriate office of the Federal agency
charged with the adm nistration of the
affected programof its filing.

(b) The Admnistrator shall, on a priority
basi s, investigate and gather data concerning
such case, and as part of the investigation
may enter and i1 nspect such places and records
(and nmake copi es thereof), may question
persons beil ng proceeded agai nst and ot her

enpl oyees of the charged enpl oyer, and may
require the production of any docunentary or
ot her evidence deened necessary to determ ne
whet her a violation of the Iaw i nvol ved has
been comm tt ed.

29 CF.R § 24.4 (1993) (enphasis added).

In order to conduct its investigation, the Departnent
requested the County of Maui to provide copies of certain
personnel records about the Conplai nant, and you contacted the
O P requesting an advi sory opi nion regardi ng whet her the County
of Maui was required, or otherwise permtted, to grant the
Departnent access to these records.

In a letter to you dated Novenber 9, 1992, a copy of which
is attached as Exhibit "A " we advised you that under the U PA
the County of Maui was authorized to disclose to the Departnent
for its investigation personnel information that is confidential
under the U PA, including evaluations, performance reviews,
correspondence, and reports. Qur concl usion was based upon the
fact that section 92F-19(a)(5), Hawaii Revised Statutes,
aut hori zed, but did not require, the County of Maui to disclose
government records that are otherw se confidential under part II
of the UPA to a federal agency for the purpose of a civil or
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crimnal |aw enforcenent investigation.® In accordance with our
letter, the County of Maui disclosed the requested records to
your Departnent pending further guidance fromthe OP on its
obligation to do so.

We al so infornmed you in our previous letter that in a
separate advi sory opinion, we wuld advise you regardi ng whet her,
under the U PA, the County of Maui nust disclose to the
Departnent the personnel records it previously requested to
i nspect and copy for its investigation under the anti -

di scrim nation provisions of the Federal Water Pollution Control
Act. In this letter, we shall address this issue.

DI SCUSSI ON

In order to determ ne whether, under the U PA, the County of
Maui is required to disclose the personnel records requested by
the Departnent, it is necessary to exam ne the provisions of
section 92F-12(b)(2), Hawaii Revised Statutes, which provides:

(b) Any provision to the contrary
notw t hst andi ng, each agency shall al so
di scl ose:

(2) Governnent records which
pursuant to federal |aw
or a statute of this
State, are expressly
aut hori zed to be
di scl osed to the person
requesti ng access;

Haw. Rev. Stat. § 92F-12(b)(2) (Supp. 1992) (enphasis added).

'Section 92F-19(a), Hawaii Revised Statutes, was anended by
Act 250, Session Laws of Hawaii 1993, and clarified the extent to
whi ch ot herwi se confidential governnent records may be discl osed
to federal, state, and foreign | aw enforcenent authorities in
connection wwth a civil or crimnal |aw enforcenent activity
aut hori zed by | aw.
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The U PA was nodel ed upon the Uniform I nformation Practices
Code ("Moddel Code") drafted by the National Conference of
Comm ssioners on Uniform State Laws. Section 92F- 12, Hawai i
Revi sed Statutes, is substantially simlar to section 3-101 of
t he Model Code, which prohibits an agency's disclosure of
personal records, unless the disclosure falls within one of the
exceptions set forth in the section. Section 3-101 of the Mbdel
Code provides in pertinent part:

§3-101. [Limtations on Disclosure to
Public.] An agency may not discl ose or
aut hori ze di sclosure of an individually
identifiable record to any person other than
the individual to whomthe record pertains
unl ess the disclosure is:

(5) pursuant to federal law or a statute
of this State that expressly authorizes
di scl osur e; .

The Model Code commentary? to this provision explains:

[ S] ubsection (5) provides that information
cannot be withheld if its disclosure is
pursuant to a federal |law or state statute.
The general non-disclosure policy of Section
3-101 is not intended to supersede other
express | egal requirenents.

Model Code § 3-101 Commentary at 21 (1980).

I n previous O P advisory opinions, we have observed that an
adm nistrative regul ati on adopted by a State or county agency
pursuant to a general delegation of rul emaking power is not a
state law that protects a governnent record from di scl osure under
the exception to required agency disclosure in section 92F-13(4),

The U PA's legislative history suggests that the Mdel Code
commentary be consulted for guidance in interpreting simlar
provisions of the U PA See H Stand. Conm Rep. No. 342-88,
14t h Leg., 1988 Reg. Sess., Haw. H J. 969, 972 (1988).
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Hawaii Revised Statutes. See OP Op. Ltr. No. 92-4 at 8-9
(June 10, 1992); OP Op. Ltr. No. 92-3 at 12 n.12 (March 19,
1992) ("a contrary conclusion would permt agencies to readily
def eat the conprehensive |egislative schene established by the
Ul PA") .

However, in the facts before us, a federal regulation, not
an admnistrative rule of a State or county agency, is
applicable. Under title 29, subtitle A section 24.4, of the
Code of Federal Regul ations, the Departnent is authorized to
i nspect and demand production of records and docunentary evi dence
deened necessary to determ ne whether a violation of title 33,
section 1367, of the United State Code has occurred.

Qur research discloses that the term"federal |aw' includes
federal statutes, as well as regul ati ons adopted by federal
agencies. The U S. Suprene Court has stated that "[t]he phrase
"Laws of the United States' enconpasses both federal statutes
t hensel ves and federal regulations that are properly adopted in
accordance wth statutory authorization.” City of New York v.
Federal Comruni cations Comm ssion, 486 U S. 57, 63-64 (1988).
The Court found that under the Supremacy C ause, clause 2 of
article VI of the United States Constitution, "'a federal agency
acting wwthin the scope of its congressionally del egated
authority may pre-enpt state regul ation and hence render
unenforceable state or local |laws that are otherw se not
i nconsistent with federal law '" 1d., quoting Louisiana Public
Service Comm v. FCC, 476 U. S. 355, 369 (1986).

Li kew se, the Supreme Court of the State of Hawaii has
st at ed:

[ Federal ] adm nistrative regul ati ons may have
a preenptive effect on state |law equal to
that of federal statutes, and unless the
agency's position is inconsistent with
clearly expressed congressional intent or
subsequent devel opnents reveal a change in
Congress' position, the regul ations of the
federal agency charged with adm nistering a
federal act are dispositive on the question
of preenption.

Larsen v. Pacesetter Systens, Inc., 74 Haw. 1, 13 (1992).

OP Op. Ltr. No. 94-13



M. Davi d Boback
November 24, 2003
Page 8

A court decision under the M chigan Freedom of | nformation
Act al so provides guidance in resolving the question whether
title 29, subtitle A section 24.4, Code of Federal Regul ations
is a "federal |law' that expressly authorizes disclosure of a
government record to the Departnent. |In Soave v. Departnent of
Education, 360 N.W2d 194 (Mch. App. 1984), the court exam ned a
federal regulation that restricted the disclosure of records of
state agencies to participants in a federal -state program
provi di ng vocational rehabilitation services to handi capped
i ndi vi dual s.

Specifically, the question before the court in Soave was
whet her agency records nmade confidential by title 45, section
1361. 46, of the Code of Federal Regulations fell within the scope
of the exenption to disclosure in the M chigan Freedom of
I nformati on Act applicable to information specifically described
and exenpted fromdi sclosure by statute. The court in Soave
found that the federal regulation had the force and effect of
federal statutory |aw

Si nce agency regul ati ons pronul gated by the
federal governnent have the force of federa
statutory |l aw, Wom ng Hospital Ass'n v.
Harris, 527 F. Supp. 551, 557 (D.W. 1981),
reliance upon a federal regulation to exenpt
a docunent is proper.

Soave, 360 N.W2d at 195-196.°

Based upon the above cited authorities, we believe that
title 29, subtitle A section 24.4, of the Code of Federal
Regul ati ons has the force and effect of federal statutory |aw
Because: (1) this federal regulation authorizes the Departnment to
i nspect and require the production of records and docunentary

3Conpare Troutt Bros. v. Emison, 841 S.W2d 604 (Ark. 1992)
(federal Taw which does not prohibit the disclosure of records
but only provides for |loss of federal funds if information is
di scl osed does not supersede state freedom of information act).
However, under section 92F-4, Hawaii Revised Statutes, an agency
is not required to conply with any provision of the UPA to the
extent that conpliance with that provision would cause an agency
to |l ose or be denied funding, services, or other assistance from
t he federal governnment.

OP Op. Ltr. No. 94-13



M. Davi d Boback
November 24, 2003
Page 9

evi dence necessary to determ ne whether a violation of the
Federal Water Pollution Control Act, title 33, section 1367,
United States Code, has occurred, and (2) the County of Maui is
subject to the anti-discrimnation provisions of this federal
statute, it is our opinion that under section 92F-12(b)(2),
Hawai i Revi sed Statutes, the County of Maui nust permt the
Departnent to inspect and copy personnel records of county

enpl oyees that are otherw se confidential under part Il of the
Ul PA.

Specifically, we conclude that title 29, subtitle A, section
24.4, Code of Federal Regulations, is a "federal |aw' that
expressly authorizes the disclosure of governnent records to the
person requesting access. Therefore, it is our opinion that the
County of Maui nmust permt the Departnment to inspect and copy the
personnel records the Departnent previously requested to be
pr oduced.

CONCLUSI ON

Based upon the | egal authorities cited above, it is our
opi ni on that under section 92F-12(b)(2), Hawaii Revised Statutes,
title 29, subtitle A section 24.4, Code of Federal Regul ations,
is a federal law that expressly authorizes the disclosure of
government records to the Departnent. Accordingly, we conclude
that, under the U PA, the County of Maui nust permt the
Departnent to inspect and copy personnel records that are
ot herwi se confidential under part Il of the U PA

| f you shoul d have any questions regarding this opinion,
pl ease contact ne at 586-1404.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

OP Op. Ltr. No. 94-13



M. Davi d Boback
November 24, 2003
Page 10

HRJ: sc\ boback

C: Honor abl e Ray Kokubun
Director of Personnel
County of Maui

Honor abl e Guy Haywood

Cor por ati on Counsel
County of Maui
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